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I. Introduction 
 
The United States is in the middle of an unquestionable resurgence in antitrust enforcement 
against corporate mergers and monopolies. In October 2020, the House of Representatives 
Subcommittee on Antitrust, Commercial and Administrative Law published a landmark report on 
the technology industry detailing decades of exclusionary and predatory conduct.1 After the 
report was published, Congress continued to hold hearings to analyze predatory and 
exclusionary market practices engaged in by technology companies and held other hearings on 
promoting fairer markets through increased regulation.2 Moreover, pending in the House of 
Representatives are at least five proposed antitrust bills and several bills in the Senate that 
would fundamentally restructure the technology industry and bolster antitrust enforcement.3 
Federal, state, and private enforcers have also filed antitrust cases against Google and 
Facebook that will significantly restructure or restrain both corporations.4 This resurgence 
directly results from lackluster enforcement against monopolization and mergers, erosion of the 
antitrust laws over the past 50 years by the judiciary, and a growing belief that corporate 
behavior should serve the public interest.  
 
The renewed surge in antitrust enforcement and antimonopoly policy more generally in the 
United States has fostered broader discussions about the surfeit of enforcement mechanisms at 
the federal government's disposal to create an economy that is more open, fair, equitable, and 
free from concentrated corporate power.5 This is particularly true as congressional deadlock and 
inaction will likely continue to impede more comprehensive and long-lasting legislative solutions, 
particularly those outside the technology sector.6  
 
With President Joe Biden being just over a year into his term and signing a comprehensive 
executive order in July 2021 that instructs federal agencies to use the full extent of their 
statutory powers to prevent exclusionary and predatory conduct in the marketplace,7 new 
opportunities arise to enact an antimonopoly policy agenda without direct congressional 
involvement.  
 
Currently, much of the attention and literature on antitrust reform is confined to the enforcement 
actions and powers of the Department of Justice (DOJ) and Federal Trade Commission (FTC). 
While these administrative agencies constitute a significant part of the federal government’s 
antitrust enforcement apparatus, these critical institutions do not encompass the entire range of 
antimonopoly agencies within the executive branch.  
 
This report aims to serve as a policy guidebook and detail some of the essential federal 
administrative agencies with expansive, congressionally delegated, antimonopoly and fair 
competition powers beyond the FTC and DOJ. The agencies described in this paper can use 
these policy levers to deconcentrate excessive aggregations of private power and enable 
citizens to enjoy the benefits of fair and regulated markets. Specifically, this report will examine 
10 federal agencies’ antimonopoly and fair competition powers. Such powers include merger 
review authority, the ability to adjudicate lawsuits in an administrative forum instead of a federal 
court, and rulemaking authority to prohibit unfair methods of competition, restraints of trade, 
mergers, and other monopolistic practices.  
 
This report concludes that the federal government has extensive but severely underutilized 
powers and should use its full arsenal of administrative authorities to tackle and dismantle 
concentrated corporate power in all sectors of the U.S. economy. The Biden administration must 
use all the tools outlined in this paper to create a fairer, more equitable economy for workers, 
consumers, and small businesses. 
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II. The Advantages of Federal Administrative Antimonopoly 
 
As this report details, the federal administrative antimonopoly apparatus of the United States is 
exceptionally broad, and there is a specialized agency that regulates almost every industry in 
the economy.8 The sheer numerosity and regulatory scope of federal administrative agencies 
make them an essential facet of a robust antimonopoly agenda.  
 
Administrative agencies have several advantages over other enforcement avenues, such as 
state or private enforcement. First, certain federal administrative agencies, like the Federal 
Communications Commission (FCC) or the U.S. Department of Agriculture, can conduct 
litigation within their own administrative forum. Litigation within administrative agencies is not 
facilitated by a traditional judge endowed with the protections of Article III of the U.S. 
Constitution, such as lifetime appointments. Instead, these forums use administrative law judges 
(commonly known as ALJs) who can be appointed by the president or agency leadership, rather 
than requiring Senate confirmation, and are not required to have lifetime tenure.9 Since ALJs 
are also appointed to apply a narrow set of laws rather than the entire scope of federal law, they 
can have greater expertise in the relevant area of law the agency administers than generalist 
federal judges.  
 
Second, reviewing courts give significant deference to agency fact-finding used in litigation to 
support the determination of whether a violation occurred. Section 706 of the Administrative 
Procedure Act (APA) prevents courts reviewing agency decisions from disregarding the 
agency's factual findings unless they are “unsupported by substantial evidence.”10 Facts 
determined by agencies are upheld by reviewing courts merely if they “could satisfy a 
reasonable factfinder.”11 
 
Third, in certain situations where a statute contains ambiguous language, administrative 
agencies have the authority to interpret a statute in a specific way to achieve certain legal 
outcomes and reviewing courts will defer to the agency’s interpretation.12 This is commonly 
known as Chevron Deference.13 A widely used illustration of the benefits and importance of 
Chevron Deference is net neutrality. Congress did not strictly define what is classified as an 
“information service” or a “telecommunications service” in the 1996 Telecommunications Act.14 
Therefore, under the Chevron Doctrine, as long as the FCC provides a reasonable argument, 
the agency can classify internet service providers as either an information service or a 
telecommunications service, thus subjecting them to different degrees of regulation. This 
regulatory ambiguity from Congress is part of the reason internet service providers since 2002 
have been regulated as an information service and as a telecommunications service.15 
Additionally, as long as a statute remains ambiguous (i.e., Congress does not subsequently 
amend it), an agency can continue to reasonably reinterpret the statute to ensure that it adheres 
to Congress’ regulatory mandate and swiftly respond to changing market conditions or the 
usage of new business practices.16  
 
Unlike traditional courts, administrative agencies are created by Congress to advance a specific 
policy goal.17 To accomplish Congress’ regulatory goals, agencies employ industry experts. 
Thus, along with being granted vast power by Congress to regulate specific industries, agencies 
have the capability to use their expertise to adequately address the unique market features of 
the industries they regulate. Therefore, Chevron Deference is in part an acknowledgment that 
experts at these agencies know how to use the expansive powers delegated by Congress to 
implement its demands in a prudent manner, as well as develop regulations in a less politically 
partisan environment.  
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Lastly, when enacting new regulations, the APA generally requires agencies to seek public 
comment on proposed rules.18 Such action is taken to inform the public of what the agency is 
doing and serves as a means to collect information to ensure the regulation is optimally 
designed to promote the public interest.  
 
Collectively, these characteristics mean that agency antimonopoly and fair competition 
policymaking and enforcement measures can be more accountable to the public. These 
characteristics also mean that agencies are capable of producing significantly more favorable 
outcomes for enforcement actions than a traditional Article III court.19  
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III. General Recommendations for All Federal Administrative Agencies 
 
This report provides specific recommendations for each of the selected administrative agencies 
to institute a robust antimonopoly policy agenda in the United States. This section offers a set of 
generalized guiding principles and policies for all agencies of the federal government to 
consider and implement. 
 
Philosophy of Enforcement 
 

• Adopt policies that take a significantly skeptical view of unfair competitive practices and 

mergers, particularly in highly concentrated markets.20  

• Use the agency’s full range of statutory powers that adheres to the broad goals 

envisioned by Congress.  

• Use all available policy mechanisms to promote supply chain resiliency, protect our 

national security, promote the development of communities, and grow and develop small 

and independent businesses within the United States. 

• Promote worker rights by enacting policies and practices that facilitate unionization, 

enact fair work practices, suppress employer surveillance, and enhance worker mobility 

(e.g., prohibiting noncompetes and mandatory arbitration agreements).21 

• Use all available policy mechanisms to promote alternative corporate structures such as 

cooperatives. 

 
Litigation  
 

• When possible, regulators should initiate litigation within an administrative forum rather 

than in the federal courts. 

• When possible, agency enforcers should submit amicus briefs to important cases 

explaining congressional intent with the relevant law, advocating for expansive 

administrative powers, detailing the success of enforcement and its deterrent effects on 

unlawful conduct, and clarifying the public interest benefits of enforcement.  

 
 
Policies and Enforcement 
 

• Enact clear, bright-line rules prohibiting unfair methods of competition and unfair or 

deceptive acts or practices including monopolization, predatory pricing, refusals to deal, 

tyings, and exclusive deals.22 

• Enact clear, bright-line rules governing when mergers are allowed and under what 

conditions. 

• Enact clear, bright-line rules that protect American businesses from exclusionary 

practices used by foreign companies, such as dumping and market manipulation. 

• Use all available policy mechanisms to structurally separate conglomerated firms. 

• Use all available policy mechanisms to enact common carriage rules to ensure that 

dominant firms in an industry must conduct business by providing fair pricing and terms 

to dependent businesses and consumers. 

• Use all available policy mechanisms to lower structural entry barriers to promote 

competition and open access — particularly for industries prone to consolidation and 

that have high fixed costs or contain other significant barriers to entry. 
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• Engage in frequent investigations into the conduct of firms within the agency’s 

jurisdiction. 

 
Advocacy  
 

• Pressure Congress to increase funding for enforcement of antimonopoly policies. 

• Pressure Congress to pass new legislation enhancing existing authority and empowering 

agencies to develop new and stricter market rules to prohibit unfair methods of 

competition and unfair and deceptive acts or practices. 
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IV. Administrative Agencies  
 
A. Federal Communications Commission 
 
Overview of the Agency 
 
Congress created the Federal Communications Commission (FCC) with the enactment of the 
Communications Act of 1934.23 Congress tasked the FCC with protecting “the national interest 
involved in the new and far-reaching science of broadcasting, [and with establishing] a unified 
and comprehensive regulatory system for the industry.”24 Congress also empowered the agency 
to regulate all interstate wired and wireless communications, including internet service providers 
and firms providing telephone, television, satellite, and cable services.25  
 
Congress significantly changed the FCC’s powers by enacting the 1996 Telecommunications 
Act.26 Among other changes, the 1996 Telecommunications Act imposed more procedural 
hurdles on the FCC to enact structural regulations.27 Nevertheless, the FCC can still enact 
broad structural regulations governing the entire telecommunications industry.  
 
 
Antimonopoly and Fair Competition Powers 
 
Media Ownership Rules 
 
Section 307 grants the FCC broad powers to structure the communications market, as the 
agency can create rules that determine what entities can obtain broadcast licenses, the various 
factors in making that determination, or the terms and conditions governing how those licenses 
can be transferred, modified, or combined by receiving parties.28 One of the most important 
powers given to the FCC from Section 307 of the Communications Act of 1934, as amended by 
the Telecommunications Act of 1996, is the ability to administer broadcast licenses to private 
entities only if it is in the “public convenience, interest, or necessity.”29 
 
The 1996 Telecommunications Act made the process for the FCC to create antimonopoly and 
fair competition rules under Section 307 cumbersome and protracted.30 However, the FCC still 
has considerable authority to enact and expand structural rules to govern the communications 
industry. Even when the agency bases its decisions on flawed or incomplete data, the Supreme 
Court has repeatedly affirmed the ability of the FCC to use its “comprehensive mandate” to 
promulgate rules that structure the communications industry in the public interest and consider a 
range of factors to determine what it encompasses.31 
 
The FCC’s rules, for example, can be used to set limits on what types of entities have broadcast 
licenses. In one notable instance, the FCC in 1941 adopted a rule that prevented a single 
broadcast entity from owning two or more television stations that “substantially serve[d] the 
same area.”32 In 1970, the agency enacted the Fin-Syn rules, which vertically separated 
television production (i.e., content creation) from programming distribution by prohibiting the 
dominant networks (such as ABC, CBS, and NBC) from both syndicating and obtaining a 
financial interest in the programs the networks did not produce themselves.33 The FCC also had 
rules that limited the ownership of broadcast stations. For example, the newspaper/broadcast 
cross-ownership (NBCO) rule prohibited newspapers and broadcast radio or television stations 
from being under a common owner.34  
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Since the 1970s, however, the FCC has repealed many of its long-standing media ownership 
rules, including its prohibitions on newspapers owning a broadcast station; the Fairness 
Doctrine, which required broadcasters to set aside a reasonable amount of time to cover 
controversial issues of public importance and provide a reasonable opportunity to prevent 
conflicting points of view on those issues;35 and the Fin-Syn rules.36 Currently, the FCC has five 
media ownership rules that govern the broadcast industry.37 
 
 
Common Carriage Obligations and Prohibition of Unjust or Unreasonable Business Practices 
 
The FCC’s sweeping authority derived from the 1996 amendments to the 1934 Communications 
Act also allows the agency to classify the various sectors within the telecommunications industry 
either as information services or communications services. The FCC regulates information 
services under Title I of the 1934 Communications Act. Title I defines information services as 
“the offering of a capability for generating, acquiring, storing, transforming, processing, 
retrieving, utilizing, or making available information via telecommunications,”38 by granting the 
agency the power to “make such rules and regulations ... not inconsistent with [the 
Communications Act], as may be necessary in the execution of its functions.”39 Reviewing 
courts uphold the FCC’s regulations under Title I if they are “reasonably ancillary to the effective 
performance of the Commission's various responsibilities.”40 
 
The FCC regulates telecommunications services under Title II of the 1934 Communications Act. 
Title II regulations, also known as common carriage obligations, require companies to provide 
their services to the targeted population at “just and reasonable”41 rates without using “unjust or 
unreasonable discrimination in charges, practices, classifications, regulations, facilities, or 
services.”42 Firms operating under Title II regulations can be required to give competitors access 
to their network and can be required to implement other consumer protection regulations.43 Both 
Title I and Title II regulations allow the FCC to regulate and prohibit specific business practices. 
 
One of the most notable uses of the FCC’s authority regarding Title I and Title II regulations 
involved net neutrality. In 2015, the FCC classified all internet service providers as 
communication services and subjected the industry to its Title II regulations.44 The commission 
took this action to prohibit internet service providers from blocking consumers’ access to the 
internet or specific webpages, throttling consumers’ internet speeds, and charging consumers to 
access internet “fast lanes.”45 Although the agency under the Trump administration abruptly 
changed course,46 the FCC could and, under the Biden administration, likely will attempt to 
reimpose Title II restrictions on internet service providers.47  
 
The FCC has also used its regulatory powers to prohibit unfair practices that stifle competition. 
For example, in 2000 and 2008, the FCC used its powers to prohibit commercial and residential 
landlords from engaging in exclusive deal agreements with broadband providers. The 
commission found that the use of exclusive deals unfairly limited consumer choice to broadband 
providers, stifled the expansion of broadband service, unduly enhanced barriers to entry, and 
deterred future competition.48 In February 2022, the FCC announced an expanded rule 
prohibiting exclusive deals in apartment buildings, which is designed to close several loopholes 
from its original regulations.49 
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Merger Review Authority 
 
The FCC has exceptionally expansive merger review authority over all broadcast license 
transfers under the Communications Act of 1934.50 Section 214(a) requires that the FCC deny 
the merger of a broadcast company (i.e., the transfer of a broadcast license) if the agency 
determines that the license transfer is not in “the present or future public convenience and 
necessity.”51 Similarly, Section 310(d) allows the agency to deny a license transfer if it is not in 
the “public interest, convenience and necessity.”52 Section 214(a) and 310(d) of the 
Communications Act collectively establish the public interest standard.53 
 
Under the public interest standard, the FCC has significant discretion when reviewing mergers 
or the transfer of broadcast licenses and can review various factors when analyzing a merger 
under its jurisdiction.54 According to controlling case law, the FCC is “informed by, but not 
limited to, traditional antitrust principles,”55 and its review should facilitate “the broad aims of the 
Communications Act.”56 Notably, the public interest standard requires that merging parties (i.e., 
the applicants) bear the burden to prove that the submitted transfer would serve the “public 
interest, convenience, and necessity.”57 The merging parties must prove that the merger would 
“enhance, as opposed to preserve or suppress competition.”58 In this context, the public interest 
standard of the 1934 Communications Act has a significantly lower legal threshold than the 
“may be substantially to lessen competition, or to tend to create a monopoly” standard from 
America’s primary anti-merger statute, the Clayton Act.59  
 
Although the commission does not have to consider merger efficiencies asserted by the 
applicants, it currently does. However, merger efficiencies must be specific to the merger, 
verifiable, and unable to be accomplished by other means that “entail fewer anticompetitive 
effects.”60 Collectively, the public interest standard, thus, effectively acts as a rigorous 
presumption against mergers in the communications sector. 
 
Additionally, the FCC also has broad authority to condition mergers and “prescribe such 
restrictions and conditions, not inconsistent with the law, as may be necessary to  
carry out the provisions” of the Communications Act and that “such terms and conditions as in 
its judgment the public convenience and necessity may require.”61 Typically, the parties present 
their own conditions that they will voluntarily adhere to remedy any exclusionary or predatory 
effects their merger may have. 
 
Even with the FCC’s significant authority, the agency has seldom taken significant action to 
block mergers in the communications industry, particularly since the enactment of the 1996 
Telecommunications Act.62 For example, in 2019, the agency approved the merger between T-
Mobile and Sprint, then representing the third- and fourth-largest cell phone carriers in the 
United States.63 In 2008, the FCC approved the merger between satellite radio companies XM 
and Sirius, creating an effective monopoly in the industry.64 The FCC’s permissive merger policy 
also effectively led to the reconsolidation of the former AT&T Bell operating companies after the 
breakup of the corporation in 1984.65 More recently, despite the numerous exclusionary and 
predatory concerns,66 the FCC in 2021 greenlighted Verizon’s acquisition of TracFone, the 
largest prepaid carrier in the United States.67 
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Recommendations for Specific Agency Action 
 

• Re-enact net neutrality. 

• Re-enact the cross-ownership rules that separated newspapers, radio stations, 
television stations, and telephone services.  

• Investigate the communications industry and prohibit other unfair business practices 
using clear, bright-line rules. 

• Vigorously enforce its merger review authority in all future transactions. 

• Enact merger guidelines that establish clear, bright-line rules for merger enforcement, 
and presumptively declare certain mergers and acquisitions not in the public interest. 

• For any approved mergers, set strict conditions and rigorous public oversight to ensure 
commitments by the merging parties are adhered to. Violations of these strict terms 
should result in the divestiture of the acquisition. 
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B. Department of Agriculture 
 
Overview of the Agency 
 
To enhance the federal government’s ability to manage agriculture throughout the entire 
country, in 1862, Congress created the Department of Agriculture (USDA).68 Congress originally 
meant for the agency to have a somewhat limited role in the agricultural industry, with 
responsibilities that included collecting data about agricultural-related issues, improving farming 
and forestry methods, and conducting investigations into diseases that adversely affected 
American farms.69 Since the agency’s founding, though, Congress has continuously given the 
USDA expansive powers to regulate the agricultural sector. 
 
 
Antimonopoly and Fair Competition Powers 
 
Regulating Unfair Practices by Meatpacking and Livestock Corporations 
 
In response to a massive investigation by the Federal Trade Commission (FTC) into the 
meatpacking industry,70 Congress enacted the Packers and Stockyards (P&S) Act in 1921.71  
In line with the Sherman Act passed in 1890 as well as the Clayton Act and FTC Act passed in 
1914,72 the primary purpose of the P&S Act was to “assure fair competition and fair trade 
practices in livestock marketing.”73 The P&S Act regulates “interstate and foreign commerce in 
livestock, live-stock products, dairy products, poultry, poultry products, and eggs, and for other 
purposes” and provides the USDA with wide-ranging structural powers to regulate those 
industries.74  
 
Congress designed the P&S Act to be “the most far-reaching measure and extend[ed] further 
than any previous law into the regulation of private business—with few exceptions” and to give 
the Secretary of Agriculture “complete inquisitorial, visitorial, supervisory, and regulatory power 
over the packers, stockyards, and all activities connected therewith.”75 Specifically, the P&S Act 
enables the Secretary of Agriculture to regulate “every unjust, unreasonable, or discriminatory 
regulation or practice” in the livestock industries including those acts in their incipiency before 
the public is harmed.76  
 
The act explicitly prohibits a litany of specific practices, including the ability of packers to engage 
in “any unfair, unjustly discriminatory, or deceptive practice or device,” “make or give any undue 
or unreasonable preference or advantage” to a particular person or locality, or engage in a 
business practice “for the purpose or with the effect of manipulating or controlling prices in 
commerce.”77 In essence, Congress meant for the P&S Act to transform the Secretary of 
Agriculture into a vigorous and proactive public regulator while at the same time effectively 
converting meatpacking and livestock corporations into “national public utilities.”78 Enforcement 
of the P&S Act occurs through private parties initiating litigation or formal USDA administrative 
adjudications against the alleged violator.79 Proceedings can also take place in federal court in 
specific circumstances.80 
 
Congress gave the USDA the ability to promulgate rules and regulations to further the act's 
enforcement.81 However, the USDA has been sluggish with promulgating rules under the P&S 
Act.82 As one Senate report bluntly concluded in the 1950s, the secretaries of agriculture since 
the enactment of the P&S Act engaged in “a significant and shocking record of neglect and 
inaction in enforcement.”83 The inability of the secretaries of agriculture to use the expansive 
antimonopoly and fair competition powers granted to them is a recurring theme for the agency.84 
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Until Congress mandated the USDA to propose a series of P&S Act rules in the 2008 Farm 
Bill,85 the agency had not engaged in a significant rulemaking to adhere to the intent of the P&S 
Act or provide long-lasting procedural guidance to define the meaning of its terms including 
“unfair, unjustly discriminatory, or deceptive practice or device”86 Instead, the agency has mostly 
relegated its efforts to fact-specific, case-by-case inquiries and adjudications.87 And even when 
Congress did mandate PSA rulemaking, USDA struggled to implement them over the course of 
a decade and two presidential administrations.88  
 
In addition to the agency’s unwillingness to enforce the P&S Act and promulgate rules to 
effectuate its enforcement, the federal courts have also narrowly interpreted the act, despite 
congressional intent and broad statutory language.89 For example, some courts have wrongly 
decided that the P&S Act requires injury to competition to prove a violation of the act.90 
 
As part of the growing antimonopoly movement, however, current Secretary of Agriculture Tom 
Vilsack announced in June 2021 the USDA will “propose a new rule that will provide greater 
clarity to strengthen enforcement of unfair and deceptive practices, undue preferences, and 
unjust prejudices.”91 
 
 
Facilitating the Growth and Development of Agricultural Cooperatives  
 
To support alternative business structures for farmers that would also enhance their incomes 
and bargaining power against dominant agricultural purchasers and processors,92 in 1922, 
Congress enacted the Capper-Volstead Act.93 The statute, commonly referred to as the Magna 
Carta of American cooperatives,94 was enacted by Congress to address the unique perils of the 
farming industry, protect farmers from powerful buyers and unfair treatment, ensure adequate 
financial returns to farmers, and protect cooperatives from the application of the Sherman Act, 
which was applied wrongfully by the courts to labor organizations.95 
 
Section 1 of the Capper-Volstead Act provides a limited antitrust exemption to certain types of 
cooperatives, including “persons engaged in the production of agricultural products as farmers, 
planters, ranchmen, dairymen, nut or fruit growers[.]”96 Cooperatives are an alternative 
corporate structure that is more democratic and decentralized since they are governed and 
owned by their members, who can include workers, members of the community, or even, like 
those protected by the Capper-Volstead Act, agricultural producing farmers.97 Importantly, 
cooperatives function to benefit their members rather than enhance the wealth of 
shareholders.98 By allowing and encouraging the development of cooperatives, Capper-
Volstead allows certain conduct like price-fixing and standardized terms of sale between 
agricultural producers, which, under some circumstances, would otherwise violate the antitrust 
laws.99  
 
Capper-Volstead also grants the Secretary of Agriculture significant authority to prevent 
cooperative producers from abusing their dominant market power and requires cooperatives to 
“operate[] for the mutual benefit [of their] members.”100 Conduct traditionally classified as 
exclusionary and predatory like price-fixing is allowed as long as that cooperative’s actions are 
not abusive or do not lead to “unduly enhance[d]” prices of agricultural products.101 However, 
neither Congress, through subsequent legislation, nor the USDA, through administrative 
guidance documents, has defined precisely what conduct causes cooperatives to unduly 
enhance prices. 
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In cases where prices are unduly enhanced, under Section 2 of the Capper-Volstead Act, the 
Secretary of Agriculture can file a complaint ordering the conduct to cease and desist.102 
Noncompliance with the USDA’s order by the offending firm results in the agency filing a case in 
federal court.103  
 
With these two sections, Capper-Volstead carefully balanced two opposing forces. First, by 
fostering the creation of cooperatives, Congress recognized the unique characteristics affecting 
farmers and that cooperatives would create economic stability for them. Second, Congress 
recognized that cooperatives themselves can become monopolistic and thus endowed the 
Secretary of Agriculture with sufficient “power to prevent these associations from exploiting the 
public” and “directs the Secretary to supervise these associations[.]”104 
 
Like the P&S Act, Capper-Volstead has not been litigated frequently by the USDA. Between 
1922 and 1978, the USDA opened seven investigations into cooperatives for potentially 
charging unduly enhanced prices in violation of the statute.105 However, the agency has failed to 
bring a single case under Section 2 of the Capper-Volstead Act. As a result, no administrative 
rules or court decisions exist that comprehensively interpret the full reach of the statute.106 The 
problem primarily stems from the USDA’s lack of a comprehensive strategy to investigate and 
identify monopolistic and unfair practices engaged in by cooperatives.107 
 
Supported by the pro-cooperative stance of the Capper-Volstead Act and other subsequent acts 
of Congress,108 the USDA provides critical services to potential cooperatives. Thus, in addition 
to enforcing the Capper-Volstead Act, the USDA can also use its sizable financial budget to 
assist with creating cooperatives and provide materials to aid with any necessary legal 
compliance.109 The agency can also provide essential market research to facilitate the business 
operations of cooperatives.  
 
 
Anti-Merger and Interpretive Advocacy 
 
The USDA is a highly respected government agency and has a significant amount of authority 
when it submits letters and legal memoranda to other agencies or files an amicus brief 
advocating for a particular judicial outcome. There are at least two instances where the USDA 
can advocate for a fairer economy for farmers.  
 
The Department of Agriculture does not have any formal anti-merger powers like the 
Department of Justice (DOJ) or the FTC.110 However, the DOJ occasionally asks the USDA to 
comment on mergers relating to agricultural companies.111 The USDA can use its ability to 
provide its expert commentary to the DOJ on the dangers of increased consolidation (including 
adverse effects such as lower prices paid to farmers) when a merger occurs within the 
agricultural industry. As one scholar notes, the P&S Act “provides for enforcement across a 
broader set of contractual margins that packers and stockyards might exploit, particularly if the 
increased concentration in the meatpacking industry has created increased market power” and 
facilitates “a symbiotic relationship for regulatory action between the USDA and DOJ.”112 
Historically, the USDA has submitted amicus briefs to courts advocating for interpretations of 
the P&S Act that favor vigorous enforcement. Specifically, the USDA has argued that the P&S 
Act does not require injury to competition to substantiate a violation.113  
 
Concerning Capper-Volstead, the act does not provide the USDA express powers to prohibit 
specific exclusionary and unfair conduct by cooperatives.114 However, beyond initiating cease-
and-desist orders under Section 2 of the Capper-Volstead Act, the USDA can also file legal 
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memoranda and amicus briefs to advocate for favorable judicial outcomes regarding the 
interpretation of the act. Specifically, the agency can advocate for outcomes that would promote 
the formation of cooperatives and prevent cooperatives from engaging in monopolistic and 
exclusionary practices.  
 
 
Recommendations for Specific Agency Action115 
 

• Promulgate rules under the P&S Act that:  
o Prohibit packers from owning livestock.  
o Abolish the abusive tournament payment system in which producers force 

farmers to compete against themselves, squeezing prices and payments to 
farmers.  

o Explicitly prohibit dominant agricultural firms from retaliation or discrimination 
against farmers for speaking to the public about any action relating to the 
business conduct of packers.  

o Clarify that farmers do not need to prove a harm to industry-wide competition to 
pursue a violation under the P&S Act. 

• Work with the DOJ and the FTC to establish clear, bright-line rules for merger 
enforcement, and presumptively declare certain mergers and acquisitions not in the 
public interest. 

• For any approved mergers, the USDA should work with the FTC and DOJ to set strict 
conditions and rigorous public oversight to ensure commitments by the merging parties 
are adhered to. Violations of these strict terms should result in the divestiture of the 
acquisition. 

• Enforce Section 2 of the Capper-Volstead Act by investigating cooperatives for 
monopolistic and unfair practices and issuing cease-and-desist orders against 
companies that violate provisions of the act. 

• Advocate for judicial outcomes that would: 
o Revoke antitrust protections to cooperatives that are not “operated for the mutual 

benefit of members” as required by the Capper-Volstead Act. 
o Interpret the P&S Act to not require injury to competition as a prerequisite for a 

violation. 
o Clarify when monopolistic cooperatives unduly enhance prices in violation of the 

Capper-Volstead Act. 

• Enact guidelines that describe when cooperatives are not operating for the mutual 
benefit of their members and when monopolistic cooperatives unduly enhance prices. 

• Pressure Congress to:  
o Allocate funds specifically devoted to supporting the creation of new 

cooperatives. 
o Allocate funds to expand enforcement of the P&S Act. 
o Require cooperatives to have at least one worker representative on each 

executive board.  
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C. Surface Transportation Board 
 
Overview of the Agency 
 
The Surface Transportation Board (STB) is an independent agency of the federal government 
created in 1995.116 It is the successor to the Interstate Commerce Commission (ICC), which was 
the first federal regulatory agency created by Congress in 1887 and was tasked with “shield[ing] 
the public against the monopoly abuses of the railroads.”117 The STB’s powers govern American 
railroads, and the agency’s authority extends to “railroad rate, practice, and service issues and 
rail restructuring transactions, including mergers, line sales, line construction, and line 
abandonments.”118 
 
 
Antimonopoly and Fair Competition Powers 
 
Merger Review Authority 
 
The primary antimonopoly power of the STB is the agency’s exclusive jurisdiction to review all 
mergers involving railroads in the United States.119  Congress has provided at least some 
regulation over mergers since 1890 with the enactment of the Sherman Act and then in 1920 
explicitly provided the ICC with merger review powers over the railroad industry in somewhat 
clear (although conflicting) terms.120 Congress though did not grant the agency its modern 
merger review authority until 1940, when it granted the ICC the power to review railroad 
mergers under a broad public interest standard.121  
 
Today, the controlling law governing rail mergers is the Staggers Act.122 Enacted in 1980, it took 
effect during a time of massive disruption in the rail industry. Between 1970 and 1975, nine of 
the largest railroads in North America filed for bankruptcy protection.123 Penn Central’s 
bankruptcy in 1970 ended up being the largest bankruptcy in American history at the time.124 In 
response to these developments, Congress used the Staggers Act to deregulate railroads in 
hopes of stabilizing the industry.125 However, Congress still left the ICC (which became the 
STB) with ample authority to review, block, and condition mergers not in the public interest.  
 
The public interest standard governing rail mergers allows the STB to consider a multitude of 
factors, including (1) the effect the merger has on the adequacy of public transportation; (2) the 
effect on the public interest of including, or failing to include, other rail carriers in the area 
involved in the proposed transaction; (3) the total fixed charges that result from the proposed 
transaction; (4) the interest of carrier employees affected by the proposed transaction; and (5) 
whether the proposed transaction would have an adverse effect on competition among rail 
carriers in the affected region.126  
 
Importantly, the agency’s analysis can go beyond these factors. The STB has “extraordinarily 
broad discretion” to both approve or deny mergers and to “fashion conditions to such 
transactions to ensure that the public interest standard is satisfied.”127 For example, the STB 
can use the fifth factor to consider the effects of mergers on other competitors or on the 
employees within the industry.128  
 
Since the enactment of the Staggers Act in 1980, the STB has blocked only two mergers.129 As 
a result, concentration in the industry is stunning. In 1980, there were 33 Class I railroads in the 
United States, which represent the largest companies in the industry.130 Today there are only 
seven Class I railroads, two of which are Canadian companies that have U.S.-based 
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subsidiaries.131 This is particularly problematic because after the STB approves a merger, the 
transaction is exempt from the antitrust laws.132 Through the 1990s, the STB was so permissive 
in allowing rail mergers that the agency often ignored objections from the DOJ despite being 
required by Congress to give “substantial deference to any recommendations of the Attorney 
General.”133 As one scholar noted, describing the actions of the STB in 1997, the agency’s 
“political agenda to support merger applications in virtually all circumstances” has led to “a 
domino effect of additional merger applications with no end in sight.”134 
 
In the aftermath of major mergers that disrupted and compromised rail service in the 1990s, the 
STB imposed a 15-month merger moratorium so that the agency could revise its merger rules 
and prevent further consolidation of the industry.135 The agency justified its action on the basis 
that previously approved mergers created “serious service problems,” “[p]romised customer 
benefits [made by the railroads] have not yet been fully realized,” and the current level of market 
concentration created “serious[] concern[s].”136 The D.C. Circuit Court of Appeals upheld the 
STB’s moratorium in July 2000.137 
 
After the moratorium, using its broad discretion to interpret the public interest standard 
governing railroad mergers, the STB eventually developed new merger guidelines in June 
2001,138 which remain controlling to this day. Since the moratorium and the new merger 
guidelines, no major rail mergers have taken place in two decades.139 Nonetheless, due to past 
mergers, only four railroads today collect more than 80% of rail industry revenue.140  
 
These giant carriers are now making record profits — with over 50% margins.141 The industry 
claims this is the result of increased efficiency. At the same time, however, the United States 
has lost much of its rail infrastructure as deregulated carriers abandoned many lines and 
forfeited major market share to less fuel-efficient trucks.142 Moreover, in recent years railroads 
have been using their monopolistic powers to raise shipping rates and impose new fees on 
shippers. Though the combination of deregulation and lax merger regulation prevented the 
government from having to directly bail out failing railroads in the 1980s, these measures have 
led to a radically downsized rail industry that uses its market power to extract increasing 
monopolistic prices on its remaining dependents.  
 
Though many studies promote the supposed beneficial effects of railroad mergers, they tend to 
take a narrow view.143 Often they use definitions of efficiency that merely focus on operating 
revenue or other financial margins and ignore the layoffs of workers, the increased prices to 
dependent firms, and the closing of routes that leaves communities without rail service.144 
 
Since no Class I mergers have taken place since 2000, the STB’s new guidelines have not been 
fully tested. However, Canadian Pacific, the sixth-largest North American railroad, recently 
announced it intends to merge with Kansas City Southern, the seventh-largest.145  
 
 
Recommendations for Specific Agency Action 
 

• Vigorously enforce its merger review authority in all future transactions. 

• Enact merger guidelines that establish clear, bright-line rules for merger enforcement, 
and presumptively declare certain mergers and acquisitions not in the public interest.146 

• For any approved mergers, set strict conditions and rigorous public oversight mandating 
open access to prevent bottlenecks and fair pricing and delivery terms for all dependent 
parties seeking service. Violations of the terms agreed to by the merging parties should 
result in the divestiture of the acquisition.147  
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D. Federal Energy Regulatory Commission 
 
Overview of the Agency 
 
Congress created the Federal Power Commission (FPC) with the enactment of the Federal 
Power Act in the 1920s.148 The ICC and the FCC formed the foundation for the FPC and 
represented Congress’ affirmative commitment to regulating the energy sectors.149 The FPC 
eventually became the Federal Energy Regulatory Commission (FERC) when Congress 
enacted the Department of Energy Organization Act in 1977.150  
 
FERC regulates two important sectors of the energy industry. First, FERC is charged with the 
mission “to provide effective federal regulation of the expanding business of transmitting and 
selling electric power in interstate commerce” and regulating “all facilities for such transmission 
or sale of electric energy.”151 FERC also regulates the transportation of natural gas (via 
interstate pipelines) and has done so since 1935, after Congress enacted the Natural Gas Act in 
response to a report by the FTC detailing the monopolistic practices occurring in the industry.152 
FERC has exceptionally far-reaching authority to regulate both electrical and natural gas 
transmission.153  
 
 
Antimonopoly and Fair Competition Powers 
 
Prohibition of Unfair Market Practices 
 
Electric Transmission 
 
Under Section 205 of the Federal Power Act (FPA), Congress gave FERC the authority to 
ensure that rates for the transmission or wholesale of electricity are just and reasonable and 
that companies are prohibited from engaging in undue discrimination or preferential 
treatment.154 To ensure that FERC can accomplish this task, the agency can create regulations 
regarding any “rule, regulation, practice, or contract affecting [a wholesale] rate.”155 
 
FERC has broad authority to determine which practices are unfair or discriminatory and prevent 
future harmful actions from electrical transmission companies. Section 206(a) of the FPA 
specifically mandates the agency determine a fair rate or practice, once a practice is determined 
to be unjust or discriminatory.156 
 
FERC also has the authority to expressly prohibit certain industry-wide practices.157 For 
example, FERC implemented Order 888 in 1996 to prevent transmission line owners from 
discrimination against potential competitors that need access to their facilities.158 Among other 
things, Order 888 required public utilities that operate or control interstate transmission facilities 
to offer transmission service and any other ancillary services to all eligible wholesale buyers and 
sellers, as well as offer transmission service under the same terms and conditions as their own 
use.159 Effectively, Order 888 functionally separates transmission and power marketing 
functions, prevents owners of essential infrastructure from denying access to their transmission 
lines, and makes fair and reasonable terms for competitors to access another firm’s 
transmission lines.160 This power can be particularly valuable to aid the development of and 
consumer access to renewable energy and prevent dominant electrical utilities from using 
practices that would block or inhibit the energy from renewable sources from getting into 
consumers’ homes.161  
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Natural Gas 
 
The Natural Gas Act (NGA) is the primary law granting FERC authority to regulate the natural 
gas industry and has similar features to the FPA.162 Congress intended the act to provide 
comprehensive powers to FERC to "protect consumers against exploitation at the hands of 
natural gas companies."163 The NGA and its subsequent amendments allocate two important 
powers to FERC.  
 
First, Section 7 of the NGA mandates, similar to the FCC’s powers to grant broadcast licenses, 
that in order for a company to engage in the transportation of natural gas, it must submit an 
application to FERC, where the agency can only grant it if the pipeline “is or will be required by 
the present or future public convenience and necessity.”164 Additionally, FERC can also 
condition the issuance of licenses based on “such reasonable terms and conditions as the 
public convenience and necessity may require.”165 FERC’s powers are so extensive that firms 
are not allowed to abandon their natural gas operations without the agency’s approval.166 
 
The Supreme Court has repeatedly affirmed that FERC has broad discretion to determine what 
factors to consider in making its determination.167 Some considerations include “conservation, 
environmental, and antitrust” issues.168 But generally, the act requires FERC to “evaluate all 
factors bearing on the public interest.”169  
 
FERC has outlined in policy statements its analysis to review when natural gas applications and 
new constructions are in the public interest.170 The policies for administering natural gas 
licenses take place in two phases — an economic analysis and an environmental analysis.171 
But a recent study has revealed that FERC all but ignores its environmental analysis. In a 2020 
review of 125 natural gas pipelines projects approved by FERC between 2014 and 2018, 
“[t]here was no substantive discussion of the findings of FERC’s environmental review in the 
approval section of any decision.”172 This means that FERC is not only abdicating a core aspect 
of its review process, but the agency also seems to be preferencing economic development for 
corporations without considering the harms the project causes to the public. 
 
Under Section 5 of the NGA, FERC also has extraordinary powers to shape the entire industry 
and has repeatedly enacted broad structural regulations.173 The act states that the agency can 
regulate practices in the natural gas industry that are found to be “unjust, unreasonable, unduly 
discriminatory, or preferential.”174 
 
With this authority, FERC has all but in name transformed the natural gas sector into quasi-
common carriers. FERC has enacted many rules and regulations to restructure the natural gas 
industry to open up the sector to competition and prevent dominant natural gas corporations 
from refusing to transmit lower-priced gas, connecting to alternative service providers, price 
squeezing of dependents, and engaging in other unfair conduct.175 One notable use of FERC’s 
Section 5 powers occurred in 1992 when the agency enacted Order 636.176 Order 636 required 
a complete restructuring of the natural gas industry by mandating, among other things, the 
unbundling of storage, gathering, and transportation services so that customers can choose 
which companies provide them natural gas and other energy-related services. In other words, 
Order 636 operated as an industry-wide vertical breakup. Most importantly, Order 636 acted as 
a form of common carriage regulation because it requires that natural gas transportation 
providers treat all production companies equally by providing comparable terms and services on 
a non-discriminatory basis.177  
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Merger Review Authority 
 
Electric Transmission 
 
FERC is the primary, but not the exclusive,178 agency to review, block, and approve mergers 
and acquisitions between electric utilities in the U.S.179 FERC’s review process operates under a 
broad public interest standard and is thus not restricted to the limitations set by traditional 
antitrust analysis under the Clayton Act.180 Despite the authority to do so, FERC has never 
defined exactly what “public interest” means. As one author cogently stated, “In none of the 
FERC's merger issuances—[including its policy statements or] the 70-plus approval orders--is 
there a clear definition of public interest.”181 The clearest guidance FERC has given is its 1996 
policy statement that establishes how the agency will review mergers and is based on the 1992 
merger guidelines released by the DOJ and FTC.182 FERC has only given a supplemental 
update in 2006, and other efforts to change its merger guidelines have not materialized.183 
 
FERC's current merger review procedures consist of a five-step analysis specifically considering 
the effects of the transaction on competition, rates, and regulation.184 Competition is the most 
significant factor for the agency.185 Importantly, FERC’s decisions are independent of the DOJ 
or the FTC, and merger applicants bear the ultimate burden to demonstrate that the merger is in 
the public interest.186 FERC can also impose significant obligations and conditions on approved 
mergers to ensure that a dominant utility is not abusing its market power and to ensure 
approved mergers remain in the public interest.187 
 
FERC has seldom used its merger review authority to block mergers. Between 2006 and 2014, 
FERC approved 1,273 acquisitions and dispositions,188 while denying only eight.189 During the 
same time period, FERC approved 30 mergers and did not deny a single one.190 According to 
one scholar, FERC’s actions have been so lackluster that the number of independent retail 
electric utilities has declined by more than half since the mid-1980s.191 
 
 
Natural Gas 
 
FERC also has two sets of authority to review mergers relating to natural gas companies.192 The 
NGA allows FERC to review transactions relating to the public interest obligations natural gas 
companies are required to adhere to.193 However, FERC has never used its authority for this 
purpose.194 Instead, litigation against mergers between natural gas companies are relegated to 
the FTC and the DOJ, with the FTC taking much of the lead.195 
 
FERC can also review natural gas mergers with its authority derived from the FPA.196 But its 
merger review powers from the FPA can only be used for vertical mergers where a natural gas 
company is merging with an electrical generation company.197 Similar to other agencies with 
merger review authority, FERC has not used its powers vigorously.198 
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Recommendations for Specific Agency Action 
 

• Use rulemaking powers to enact bright-line rules prohibiting “unjust, unreasonable, 
unduly discriminatory, or preferential” practices in the natural gas and electrical 
transmission industries.199 

• Vigorously enforce its merger review authority in all future transactions. 

• Enact merger guidelines that establish clear, bright-line rules for merger enforcement, 
and presumptively declare certain mergers and acquisitions not in the public interest.200 

• For any approved mergers, set strict conditions and rigorous public oversight mandating 
open access and fair pricing terms for all dependent parties seeking service. Violations 
of the terms agreed to by the merging parties should result in the divestiture of the 
acquisition. 
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E. Committee on Foreign Investment in the United States 
 
Overview of the Agency 
 
The Committee on Foreign Investment in the United States (CFIUS) is an interagency panel 
consisting of representatives from other federal agencies and is a critical arbiter of foreign 
investment into the U.S., particularly related to mergers involving foreign companies.201 CFIUS 
was originally created in 1975 by an executive order.202 In 1988, however, Congress passed an 
amendment to the Defense Production Act that formally codified CFIUS.203 CFIUS serves as an 
additional check on foreign business transactions to ensure that they do not pose a threat to the 
national security of the United States.204 
 
 
Antimonopoly and Fair Competition Powers 
 
Review of Mergers and Acquisitions Involving Foreign Companies 
 
CFIUS’s primary power is to review mergers and acquisitions involving foreign companies that 
are subject to its jurisdiction. Specifically, CFIUS reviews transactions that involve “any merger, 
acquisition, or takeover…with any foreign person that could result in foreign control of any 
United States business.” 205 The term “control” in this context is construed to encompass “the 
power, direct or indirect, whether exercised or not exercised, to determine, direct, or decide 
important matters affecting an entity, subject to regulations prescribed by [CFIUS].”206 
 
CFIUS considers at least 12 factors when analyzing a merger within its jurisdiction. These 
factors include the effects of the transaction on national defense, product capability, adverse 
effects on supplying the nation’s energy needs, and the likelihood that a foreign business can be 
controlled by a foreign government.207 These considerations illuminate the agency’s wide-
ranging power to find and present relevant evidence that a merger (seemingly on any grounds) 
would pose a threat to U.S. national security.208  
 
Except for transactions where a foreign government has a “substantial interest” (typically more 
than 10% ownership),209 CFIUS’s review authority is voluntary. However, most applicable 
parties seek review because if a review is not sought, CFIUS can subject the merging parties to 
“indefinite[] divestment or other appropriate actions by the President.”210  
 
Compared with other federal agencies with merger review authority, CFIUS does not make the 
final determination about merger approval. If, during its investigation, CFIUS finds or determines 
there are national security risks with a transaction, the committee can recommend remediating 
measures to the merging entities and “take any necessary actions in connection with the 
transaction to protect the national security of the United States.”211 CFIUS also presents its 
findings and recommendations to the president of the United States, who (within 15 days) gives 
the final approval or requires that the merger be abandoned.212 
 
CFIUS investigations are quite potent to mitigate mergers — despite the agency lacking the 
authority to make the final approval. Evidence also shows that the agency can be a bulwark 
against foreign acquisitions — as more transactions are reviewed by CFIUS, merging parties 
withdraw and abandon more transactions,213 protecting American markets from national security 
threats, including market concentration. However, past presidents have approved nearly all 
transactions presented by CFIUS. Between 1975 and 2018, the president has declined to 
approve only five transactions.214 
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CFIUS’s liberal review of mergers has caused the agency to make decisions that threaten 
American markets and production capacity. For example, CFIUS permitted in 2013 the 
acquisition of Smithfield,215 one of the largest pork processing companies with a 26% U.S. 
market share,216 by the Chinese company WH Group. During the outbreak of swine fever in 
2018, Smithfield prioritized Chinese markets over domestic markets.217 At the time, there were 
concerns that this would cause pork shortages for American consumers.  
 
In 2017, state-owned China National Cereals, Oils and Foodstuffs Corporation invested in a 
grain terminal in Illinois to export corn and soybeans back to China. A 2018 report from the 
USDA makes the case that Chinese overseas investment in agriculture has the potential to 
reshape agriculture trade and bolster China’s influence in the world economy.218  
 
 
Recommendations for Specific Agency Action 
 

• Pressure Congress to make CFIUS review mandatory for all mergers and acquisitions 
involving foreign companies.  

• Establish clear, bright-line rules for merger enforcement, and presumptively declare that 
certain mergers and acquisitions threaten the national security of the United States. 

• For any approved mergers, set strict conditions and rigorous public oversight. Violations 
of the terms agreed to by the merging parties should result in the divestiture of the 
acquisition. 
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F. Department of Defense 
 
Overview of the Agency 
 
The Department of Defense (DOD) is one of the original administrative bodies in the executive 
branch. Congress created the DOD’s modern structure in 1947 with the enactment of the 
National Security Act.219 The DOD organizes and supervises all the agencies and functions of 
the federal government pertaining to national security and defense. Because of its exceptionally 
large budget and its importance to ensuring the nation’s security, the DOD is one of the most 
formidable agencies within the executive branch.220  
 
 
Antimonopoly and Fair Competition Powers 
 
Constructing and Moderating the Procurement Processes  
 
The DOD has deeply integrated relationships with contractors in the private market. The DOD 
contracts out its requests for certain products and materials to facilitate its operations, ranging 
from purchasing office supplies to aircraft.221 In fact, the DOD awards almost 66% of all contract 
spending by the federal government.222 Therefore, the agency has a significant amount of 
influence over not only the terms of how these contracts are awarded but how they must be 
carried out. This process is commonly referred to as procurement.  
 
The procurement rules are outlined in the Competition in Contracting Act, which generally 
requires “full and open competition by using competitive procedures, unless otherwise 
authorized.”223 The requirements for full and open competition are defined in the Federal 
Acquisition Regulations (FAR).224 Although FAR requires that awarded contracts must “promote 
full and open competition in the acquisition process,” there are many vaguely provided 
exceptions that can be used to circumvent this requirement.225 The Competition in Contracting 
Act also contains many loopholes and exemptions.226 
 
Unfortunately, over the past 50 years, America’s pro-concentration agenda has significantly 
eroded the nation’s industrial and manufacturing base. One author noted that the federal 
contracting process has adopted a “Ronco-like ‘set it and forget it’ mantra approach[.]”227 But 
recently, the DOD has come to realize the dangers of a pro-monopoly agenda. In its 2020 
Industrial Capabilities report, the DOD issued a stark and stern warning: “Without…serious and 
targeted investment — billions instead of millions — America’s defense industrial base is simply 
unsustainable, let alone capable of supporting our deployed forces and legacy equipment while 
solving the complex warfighting challenges posed by advanced technologies in the 21st century, 
from AI and cyber to hypersonics and autonomous air and sea systems.”228 The DOD’s report is 
filled with examples of increasing concentration at all levels of its procurement supply chain and 
how market concentration poses a direct threat to the DOD’s operations and U.S. national 
security.229 The DOD has expressed similar concerns in other published reports.230 And in 2022 
the agency released a landmark report detailing the dangerous effects of concentration in the 
defense industry.231 
 
Providing additional evidence of the problems associated with the DOD’s current procurement 
process is the Advisory Panel's conclusions on Streamlining and Codifying Acquisition 
Regulations (also known as the Section 809 Panel). The panel consisted of experts selected to 
fundamentally overhaul the DOD’s procurement processes.232 They concluded that the DOD 
lacks a coherent strategy to assist small businesses.233 
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Merger Review and Antitrust Input 
 
For many of the nation’s defense contractors (like Lockheed Martin and Boeing), the DOD is the 
sole purchaser.234 As a result, the agency has a unique level of importance in providing 
information to other more traditional antitrust enforcers like the DOJ and the FTC.  
 
The FTC and DOJ ask the DOD to provide critical input to their antitrust analysis, including 
information relating to geographic and product markets, product substitutions, and the validity 
and desirability of any potential efficiencies that are alleged to result from a merger.235 The DOD 
also provides answers to the FTC’s and DOJ’s questions about the history of various terms 
relating to business conduct in an industry.236 Along the same lines, the DOD is also the primary 
authority to express any national security concerns supporting or opposing a merger and 
analyzing whether the transaction adversely impacts America’s defense operations and national 
security. The DOD’s opinion is given significant weight in the merger review process for the DOJ 
and FTC, but it is not conclusory.237 The agency has so much influence that the FTC and DOJ 
felt compelled to include national security implications in their merger review processes in 
2016.238 
 
The DOD can also unilaterally restrict or open entry into a specific market based on its own 
purchasing operations or through producing the desired product itself.239 This not only means 
that the DOD can itself prevent potential anti-competitive and other exclusionary effects 
resulting from a merger, but also requires the FTC and DOJ to analyze the DOD’s policies and 
priorities to determine the likelihood of new entry and exclusionary effects as a result of a 
merger.  
 
For decades, the defense industry has consolidated into only a handful of market participants. 
One study found that “[b]etween 1990 and 2000, the share of federal defense contract spending 
awarded to the five largest private firms rose from 21.7% to 31.3%, driven by a series of several 
large mergers among defense contractors.”240 This indicates the agency has prioritized factors 
such as purchase price and corporate concentration over risk-spreading, supply chain 
resiliency, and U.S. national security.241  
 
The DOD has used its influence to push and advocate for consolidation or weaker antitrust 
remedies. In 1956, the DOD successfully convinced the DOJ not to break up AT&T.242 
Additionally, in a now widely documented instance known as the “last supper,” in 1993, then-
DOD officer and later Secretary of Defense William Perry instructed the CEOs of the largest 
defense companies to “consolidate or evaporate.”243 Defense companies took the invitation, and 
shortly thereafter, a massive merger wave occurred in the defense industry. Between 1993 and 
2000, the number of top defense suppliers collapsed from thirty-six to eight, and the number of 
prime contractors fell from fifty to six.244 
 
In several instances, however, the DOD’s input has proven essential to block mergers that 
would clearly violate the law and threaten national security. For example, the DOD expressed 
concerns in the late 1990s and early 2000s regarding the proposed merger between Lockheed 
Martin and Northrop and General Dynamics’s acquisition of Newport News Shipbuilding.245 
Additionally, the DOD has stated that it will seek smaller independent suppliers for defense 
products “even in the face of apparent competitive sufficiency.”246 
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Recommendations for Specific Agency Action 
 

• Establish policies that promote and expand relationships with small businesses.  

• Work more closely with CFIUS to prevent mergers and acquisitions of domestic 
corporations by foreign firms.  

• Vigorously advocate against the increased consolidation of the defense sector to the 
DOJ and FTC. 

• Whenever possible, use its vast purchasing capacity to preference small and 
independent manufacturers and service providers. 

• Establish policies that presumptively declare certain mergers and acquisitions as a 
threat to U.S. national security.  
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G. Department of Transportation 
 
Overview of the Agency 
 
Congress created the Department of Transportation (DOT) in 1966 and, concerning its 
regulation of airlines, is the successor to the Civil Aeronautics Board. Among other areas, the 
DOT regulates all aviation and roads in the United States. The DOT’s primary antimonopoly 
powers stem from its regulatory authority over airlines.  
 
 
Antimonopoly and Fair Competition Powers 
 
Prohibiting and Investigating Unfair or Deceptive Acts or Practices and Unfair Methods of 
Competition in the Airline Industry 
 
The main antimonopoly authority of the DOT is Section 411 of the Federal Aviation Act.247 The 
act states that the Secretary of Transportation can “investigate and decide whether an air 
carrier, foreign air carrier, or ticket agent has been or is engaged in an unfair or deceptive 
practice or an unfair method of competition in air transportation or the sale of air transportation” 
and that such practices may be prohibited.248 Congress modeled the statute after Section 5 of 
the FTC Act.249  
 
With its expansive power, the DOT has used its Section 411 authority to adopt a series of 
regulations including prohibiting certain practices related to tarmac delays, full-fare advertising, 
and ticket refunds.250 Section 411 is construed broadly by the federal courts and includes 
practices that encompass and go beyond what is prohibited by the antitrust laws, such as the 
prohibition of incipient violations before the unfair conduct harms the public.251 The DOT also 
issued policy guidelines prohibiting predatory pricing in the 1990s, but they were withdrawn in 
2001.252 
 
However, the DOT has taken deliberate steps to narrow its enforcement capabilities. For 
example, in 2002, the DOT stated that it does not believe it has the “authority to intervene in 
disputes over commission levels or other aspects of the contractual relationships between 
carriers and travel agencies absent evidence of a violation or quasi-violation of the antitrust 
laws.”253 Encapsulating the DOT’s deferential view, one author noted that “the DOT has shown 
a strong respect for the right of a carrier to choose how and under what terms to distribute 
services, and corresponding restraint against intervening in private contractual relationships 
absent clear evidence of a violation or near violation of the antitrust laws.”254 Moreover, the 
agency mostly confines its regulations to fact-specific case-by-case inquiries.255 
 
 
Merger Review and Advocacy  
 
Originally, the DOT had sole jurisdiction to approve airline mergers.256 In 1989, Congress gave 
the DOJ the ability to review airline mergers because the DOT was not using its authority and 
approved almost every merger that came before it, including mergers that the DOJ disagreed 
with.257 As one commentator noted, the DOT “never met a merger it did not like.”258 The lax 
merger enforcement predominantly arose from false assumptions about how the airline industry 
works — particularly as it relates to barriers to entry and economies of scale.259 Today, both the 
DOJ and the DOT have merger review authority over the airline industry. 
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Between 2000 and 2020, the number of major airlines in the United States was reduced by half, 
almost exclusively due to mergers.260 The DOT has two avenues to regulate mergers in the 
airline industry. 
 
First, the DOT can separately enforce the Clayton Act,261 but, rather than enforce the act, the 
agency primarily “conducts its own competitive analysis of [transactions involving domestic 
airline acquisitions and mergers] and submits its views [and opinions to the DOJ] in 
confidence.”262 Therefore, like the DOD, the DOT is a vital source of information to the DOJ and 
can advocate against increased market consolidation.263  
 
Second, the DOT regulates the use of airspace and all airline route transfers. All route transfers, 
which are often a part of a merger or acquisition between two or more airlines, must be in 
accordance with the public interest.264 And no route transfer can be completed without the 
approval of the Secretary of Transportation.265 An airline’s use of airspace must also be in 
accordance with the public interest.266 
 
Some of the factors the DOT uses to determine if a license transfer is in the public interest are 
“(1) the viability of each air carrier involved in the transfer, (2) competition in the domestic airline 
industry, and (3) the trade position of the United States in the international air transportation 
market.”267 Similar to the merger authority of other federal agencies, the DOT’s route transfer 
authority has not been frequently litigated.268 
 
Importantly, the DOT also works with the DOJ to structure and modify remedies that merging 
parties agree to mitigate any potential exclusionary and predatory conduct derived from a 
merger.269  
 
 
Approval or Denial of Airline Joint Ventures 
 
The DOT also has enormous discretion to approve joint ventures between airlines. Joint 
ventures occur when companies agree to mutually pursue a similar goal to take advantage of 
both companies' industrial or technological capabilities. In some cases, joint ventures can 
increase competition. In other cases, joint ventures can suppress competition and exclude rivals 
from essential resources.270  
 
Airlines seeking to enter any joint venture must first submit information to the DOT to 
demonstrate the joint venture is in the public interest and does not substantially reduce 
competition.271 Ultimately, the burden lies with the applicants to demonstrate the benefits of the 
joint venture and that it does not harm the public interest and does not lessen competition.272 
 
The DOT’s authority is so expansive the agency can even immunize airlines from antitrust 
claims.273 The DOT has historically provided antitrust immunity liberally to airlines.274 
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Recommendations for Specific Agency Action 
 

• Initiate rulemakings that promulgate clear, bright-line rules to prohibit unfair or deceptive 

acts or practices and unfair methods of competition in the airline industry. 

• Work with the DOJ and FTC to enact merger rules that presumptively declare certain 

airline mergers and route transfers to be presumptively illegal. 

• For any approved mergers, set strict conditions and rigorous public oversight mandating 
open access to prevent bottlenecks and fair pricing terms for all dependent parties 
seeking service. Violations of the terms agreed to by the merging parties should result in 
the divestiture of the acquisition. 

• Joint venture applications submitted by dominant airlines should be scrutinized with a 
presumption that the application will be denied and, if approved, include rigorous public 
oversight. 
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H. Financial Regulators 
 
Many different federal agencies govern the U.S. financial sector. This report will focus on only 
three regulators that have a significant role in advancing antimonopoly and fair competition 
policies in the industry.275 
 
The Federal Reserve, the Office of the Comptroller of the Currency (OCC), and the Federal 
Deposit Insurance Corporation (FDIC) regulate different segments of the financial industry. 
Congress created the Federal Reserve in 1913 to manage the credit, money supply, and 
interest rates on the nation’s new debt.276 In general, the Federal Reserve develops the nation’s 
monetary policy, works to maintain the financial system's stability, supervises and regulates 
financial institutions, ensures the safety and efficiency of the payment and settlement system, 
and promotes consumer protection and community development.277 
 
Congress created the OCC in 1864 with the signing of the National Banking Act.278 The 
agency's primary responsibility is to monitor and regulate federally chartered national banks to 
ensure that they “did not fail and thereby spark bank runs that could collapse the economy.”279 
 
Congress created the FDIC in the wake of the Great Depression in the 1930s to insure bank 
deposits to prevent runs on banks and promote public confidence in the banking system.280 
 
 
Antimonopoly and Fair Competition Powers 
 
Merger Review Authority 
 
The primary power these regulators have is their review of bank mergers. The statutes 
governing bank mergers include the Bank Merger Act of 1960, the Bank Merger Act 
Amendments of 1966, and the Bank Holding Company Act.281 Each of these laws works 
similarly in the context of analyzing bank mergers.  
 
Of the three laws, the Bank Merger Act of 1966 is the primary statute. Congress intended the 
act to “mak[e] the bank supervisory agencies give substantially more emphasis to the antitrust 
standards in determining the competitive effects of a merger than they did under the 1960 [Bank 
Merger Act], so that the trend toward ever-larger numbers of bank mergers and ever-increasing 
concentration in the banking industry will not continue.”282 
 
Per the Bank Merger Act of 1966, the Federal Reserve, OCC, and FDIC all have a separate role 
in the bank merger review process. The OCC analyzes mergers for national banks.283 The 
Federal Reserve reviews mergers for state member banks.284 The FDIC reviews mergers for 
state nonmember banks.285 
 
The legal standard and analytical framework stated in the Bank Merger Act of 1966 is 
significantly similar to the Clayton Act.286 Specifically, the Bank Merger Act of 1966 
prohibits bank mergers that result in “a monopoly. . . in furtherance of any combination or 
conspiracy to monopolize or to attempt to monopolize the business of banking in any part of the 
United States….whose effect in any section of the country may be substantially to lessen 
competition, or . . . in any other manner would be in restraint of trade[.]” The Bank Merger Act of 
1966 is also similar to the Clayton Act with respect to its prophylactic construction, such that the 
statute prohibits exclusionary and predatory mergers before the public is harmed and 
concentrated power becomes entrenched. As one court stated, to prove a violation of the act, 
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the government merely needs to provide “objective indications of reasonably probable 
anticompetitive effect[s].”287 
 
The Bank Merger Act of 1966, however, is broader than the Clayton Act. When considering the 
benefits or adverse effects of a bank merger, regulators are required to consider the public 
interest such that a bank merger cannot be approved if the adverse effects of the transaction 
are “clearly outweighed in the public interest by the probable effect of the transaction in meeting 
the convenience and needs of the community to be served,”288 and the “financial and 
managerial resources and future prospects of the existing and proposed institutions.”289 Other 
amendments to the Bank Merger Act of 1966 also require reviewing agencies to consider the 
potential adverse effects of a bank merger on underserved communities and systemic risk to the 
economy in every bank merger.290 
 
In other words, as one scholar notes, it is clear Congress structured the law such that 
“competition among commercial banks is not the sole criterion for judging a merger.” Instead, 
Congress requires federal agencies reviewing bank mergers to consider broader social and 
economic goals, particularly those affecting local communities and marginalized groups.  
 
Although Congress has consistently strengthened the laws governing bank mergers and has 
empowered multiple agencies with broad review authority, like many of the other industries 
detailed in this report, regulators have taken a relaxed view of bank mergers since the 1970s. 
For example, the Federal Reserve has not denied any of the more than 3,500 merger 
applications before it since 2006, and the DOJ has not challenged a single bank merger since 
1985.291 And, between 1991 and 2003, there were at least 48 bank mergers where either the 
acquiring bank or the acquired bank had over $10 billion in assets.292  
 
The banking sector is currently experiencing some of the highest concentration levels in its 
history. According to the most recent IBIS World Reports, the top four companies in the 
investment banking sector account for 68.1% of total industry revenue in 2021, and the top five 
industrial banks accounted for 76.4% of industry revenue in 2021.293  
 
The exceptionally elevated levels of concentration in the banking industry are almost entirely the 
result of mergers and the near nonexistent enforcement from federal agencies. In the 1960s, 
there were almost 24,000 banks in the United States.294 Today there are less than 5,000.295 
Third-party data shows that between 1980 and 2021, there have been more than 16,000 bank 
mergers.296 
 
 
Recommendations for Agencies 
 

• Vigorously enforce their merger review authority in all future transactions. 

• Establish clear, bright-line rules for merger enforcement, and presumptively declare 
certain mergers and acquisitions not in the public interest such that it harms the 
“convenience and needs of the community to be served” and the financial stability of the 
U.S. economy.  

• For any approved mergers, set strict conditions and rigorous public oversight for all 
dependent parties seeking to merge. Violations of the terms agreed to by the merging 
parties should result in the divestiture of the acquisition. 
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V. Conclusion 
 
America is facing an invigorated resurgence in antimonopoly enforcement. While Congress 
considers new antitrust legislation, the president can use administrative agencies to enact a 
progressive and vigorous antimonopoly agenda. The agencies detailed in this report have 
exceptionally broad and latent statutory powers that in many cases have been woefully 
underutilized for decades. These powers can and must be used to create a fairer marketplace 
for consumers, workers, and small businesses.  
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